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S I a, mtuball, Fei. 8. 1753. 

! L O S T no Time in laying before the King, 
the Memorial, which you delivered to me 
on the 23d of Nvoember laft, with the Pa- 
pers, that accompanied it. 

His Majefty found the Contents of it fi> 
extraordinary, that he would not return an Anfwer to it, 
or take any Refolution upon it, 'till he had caufed both 
the Memorial, and the Expcjitim des Motifs, &c. which 
you put into my Hands foon after, by Way of Jufti- 
fication of what had pafled at Berlin, to be maturely 
confideted ; and till His Majefty {hould tjiereby be enabled 
to fet the Proceedings of the Courts of Admiralty here, in 
their tttie Light ; to the End, that his Pruffian Majefty, 
and the whole World, might be rightly informed of the 
Regularity of their Conduct ; in which they appear, to 
fcave followed the only Method, which has ever been prac- 
tifed by Nations, where Difputes of this Nature could hap- 
pen; and ftriSly to have conformed themfelves to the 
Law <^ Nations, univerfally allowed to be the only Rule, 
in fuch Cafes, when there is nothing ftipulated to tlie con- 
tnuy, by particular Treaties between the Parties concerned. 

Tl«s 
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This Examination, and the full Kjiowledge of the Fads 
refulting from it, will fliew, fo clearly, the Irr^ularity of 
the Proceedings of thofe Perfons, to whom this Af&ir was 
referred at Berlin ; that it is not doubted, from his Pruf" 
ftan Majefty's Juftice and Difccrnment, but that he. will 
be convinced thereof, and will revoke the Detention of 
the Sums affigned upon Silejfa\ the Payment of whiidb, 
his Prujftan Majefty engaged to the Emprefs Queen to t^^p 
upon himfelf, and of which the Reimburfeooient tiras aa 
exprefs Article in the Treaties, by which t;he Geificm ;bf 
that Dutchy was made. • . . v;'i-» 

I, therefore, have the King*s Orders "to (end ybuHhi 
Report, made to His Majefty, upon the Papers aborremeh^ 
tioned, by Sir George Lee., Judge of the Prerogative 
Court ; Dodor Paul^ His Majefty's Advocate General in 
the Courts of Civil Law j Sir Dudley Ryder, and"Mr. Mur- 
rayy His Majefty's Attorney, and Sollicitor General. This 
Report is founded on the Principles of the Law of Na- 
tions, received and acknowledged by Aiithorities,' • of the 
greateft Weight, in all Countries ; fb that His Majefty 
does not doubt, but that it will have the Effcd deftred.- 

The Points, upon which this whole Affair turns, and 
which are decifive, are. 
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Firfl^ That AfFairs of this Kind are, and can be, 
cognizable, only 'in the Courts belonging to that Power, 
where the Seizure is made; and, confequently, that the 

Ereding 
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Ereding foreign Courts, or JurifdiAions elfewhere, to take 
Cognizance thereof, is contrary to the known Pradice of 
all Nations, in the like Cafes ; and, therefore, a Proceed- 
ing which none can admit. 

Secondly, That thofe Courts, which are generally ftilcd 
Courts of Admiralty, and which include both the inferior 
Courts, and the Courts of Appeal, always decide accord- 
ing to the univerfal Law of Nations only ; except in thofe 
Cafes, where there are particular Treaties between the 
Powers concerned, which have altered the Difpofitions of 
the Law of Nations, or deviate from them. 

liirdly. That the Decifions, in the Cafes complained 
of, appear, by the inclofed Report, to have been made 
fingly, upon the Rule prefcribed by the Law of Nations ; 
which Rule is clearly eilablifhed, by the conftant Pra<SHce 
of other Nations, and by the Authority of the greateft Men. 

Fourthly, That, in the Cafe in Queftion, there cannot 
even be pretended to be any Treaty, that has altered this 
Rule, or by Virtue of which, the Parties could claim any 
Privileges, which the Law of Nations does not allow 
them. 

Fifthly, That as, in the prefcnt Cafe, nojuft Grie- 
vance can be alledged, nor the leaft Reaibn given, for fay- 
ing. That Juftice has been denied, when regularly de- 
manded ; and as, in mod of the Cafes complained of, it 
was the Complainants themfelves, who negleded the only 

B proper 
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proper Means of procuring it ; there cannot, confequent- 
ly, be any juft Caufe, or Foundation, for Reprizals. 

Sixthly^ That, even though Reprizals might be juftified 
by the known and general Rules of the Law of Nations \ 
it appears, by the Report, and indeed fix)m Confedera- 
tions, which mufl occur to every body, that Sums, due 
to the King*s Subjeds by the Emprefi Queen, and aifigned 
by her upon Silefia ; of which Sums his Pruffian Majefly 
took upon himfelf the Payment, both by the Treaty of 
BreJlaUy and by that of Drefdmy in Confideration of the 
Ceflion of that Country, and which, by Virtue of that 
very Ceflion, ought to have been fully, and abfolutely 

difcharged, in the Year 1745, that is to fay, one Year 
before any of the Fads complained of did happen ; 
could not, either in JufHce or Reafbn, or according to 
what is the conflant Pradice between all the mofl refpec- 
table Powers be feized, or ftopt, by Way of Reprizals. 

The feveral Fads, which are particularly mentioned 
above, are fo clearly flated, and proved, in the inclofed 
Report ; that I fhall not repeat the particular Reafbns and 
Authorities alledged in Support of them, and in Juflifir 
cation of the Condud and Proceedings in Queftioa The 
King is perfuaded, that thefe Reafbns will be fufficient 
alfe, to determine the Judgment of all impartial People^ 
in the prefent Cafe. 

It 
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It is material to obferve, upon this Subject, that this 
Debt on Silefia, was contraded by the late Emperor 
Charles the Sixth ; who engaged, not only to fulfil the 
Conditions exprefled in the Contrad, but even to give the 
Creditors fuch further Security, as they might afterwards 
reafbnably ask. This Condition had been very ill per- 
formed by a Transfer of the Debt, which had put it in 
the Power of a Third Perfon to feize, and confifcate it. 

You will not be furprifed, Sir, that, in an Affair, which 
has fo greatly alarmed the whole Nation, who are entided 
to that Protedtion, which His Majefty cannot difpenfe with 
himfelf from granting ; the King has taken Time, to have 
Things examined to the Bottom ; and that His Majefty 
finds himfelf obliged, by the Fa£ts, to adhere to the Tuf^ 
tice, and Legality, of what has been done in His Courts, 
and not to admit the Irregular Proceedmgs, which have 
been carried on elfewhere. 

The late War furnifhed many Inftances, which ought 
to have convinced all EuropCy how fcrupuloufly the Courts 
here do Juftice, upon fuch Occafions. They did not even 
avail themfelves of an open War, to feize, or detain, the 
EfFeds of the Enemy, when it appeared that thofe Effeds 
were taken wrongfully before the War. This Circum- 
ftance muft do Honour to their Proceedings ; and will, at 
the fame Time, fhew, that it was as little neceflary as pro- 
per, to have Recourfe elfewhere to Proceeding, entirely 
new, and unufual. The 
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The King is fully '. perfuadcd, that what has palled at 
Berlin, has been occafiohed, fingly) by the ill-grounded 
Informations, which his Pruffian Majcfty has received, of 
thefe Affairs : And does not at all doubt, but that, when 
his P ruffian Majefty (hall fee them in their true Light, his 
natural Difpofition to Juftice and Equity will induce him, 
immediately to rectify the Steps, which have been occa- 
fioned by thofe Informations ; and to complete the Pay" 
ment of the Debt charged on the Dutchy of Silefia, Ac- 
cording to his Engagements for that Purpofe. 



/ am^ with much Confideration, 



SIRy 



Tourmoji Obedient ^ 



Humble Servant , 



Holies Newcaftle. 
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To the K IN G's moft Excellent 

MAJESTY, 

May it pUafe your Majeftyy 

\ N Obedience to your Majefty's Commands, 
fignified to us by his Grace the Duke of 
Newcajile, we have taken the Memorial, 
Sentence of the PruJJtan Commiffioners, 
and Lifts marked A and B, which were 
delivered to his Grace by Monf. Micbell, the Prujfian Secre- 
tary here, on the 23d of November laft ; and alfo the 
printed Expofition des Motifs, S?c. which was delivered 
to his Grace the 1 3th of December laft, into our ferious 
Confideration. And we have direfted the proper Officer 
to fearch the Regifters of the Court of Admiralty, and 
inform us how the Matter appeared from the Proceedings 
there, in Relation to the Cafes mentioned in the faid Lifts 
fi. and 6, which he has accordingly done, 

C And 
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And your Majefty having commanded us to report our 
Opinion, concerning the Nature and Regularity of the 
Proceedings, under the PruJJian Commiffion, mentioned 
in the faid Memorial j and of the Claim or Demand pre- 
tended to be founded thereupon ; and how far the fame are 
confiftent with, or contrary to, the Law of Nations, and 
any Treaties fubfifting between your Majefty and the King 
of Prujlfta^ the eftablifhed Rules of Admiralty Jurif* 
didion, and the Laws of this Kingdom : 

For the greater Perfpicuity, we beg leave to fubmit 
our Thoughts upon the whole Matter in the following 
Method : 

ly?, To ftate the Clear Eftablifhed Principles of Law. 

2dly^ To ftate the Fad. 

%dly^ To apply the Law to the Fad. 

/i^hly^ To obferve upon the Queftions, Rules and Rea- 
fonings alledged in the faid Memorial, Sentence of the 
Prujftan Commiffioners, and Expofition des Motifsy ^c* 
which carry the Appearance of Objedions, to what we 
fhall advance upon the former Heads. 

Firft, ^s to the LAW. 

When two Powers are at War, they have a Right to 
make Prizes of the Ships, Goods, and EfFeds, of each 

■ 

other, upon the High Seas : Whatever is the Property of 
the Enemy, may be acquired by Capture at Sea 5 but the 

Property 
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Property of a Friend, cannot be taken, provided he ob- 
serves his Neutrality, 

Hence the Law of Nations has eftabliflied, 

That the Goods of an Enemy, on Board the Ship of a 
Friend, may be taken. 

That the lawful Goods of a Friend, on Board the Ship 
of an Enemy, ought to be reftored. 

That Contraband Goods, going to the Enemy, tho* the 
Property of a Friend, may be taken as Prize; becaufe 
fupplying the Enemy, with what enables him better to 
carry on the War, is a Departure from Neutrality. 

By the Maritime Law of Nations, univerfally and im- 
memorially received, there is an eftablifhed Method of 
Determination, whether the Capture be, or be not, lawful 
Prize. 

Before the Ship, or Goods, can be difpofed of by the 
Captor, there muft be a regular judicial Proceeding, 
wherein both Parties may be heard, and Condemnation 
thereupon as Prize, in a Court of Admiralty, judging by 
the Law of Nations and Treaties. 

The proper and regular Court, for thefe Condem- 
nations, is the Court of that State to whom the Captor 
belongs. 

The Evidence to acquit or condemn, with, or without, 
Cofts or Damages, muft, in the firft Inftance, come 
merely from the Ship taken, viz, the Papers on Board, 

and 
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and the Examinatioh on Oath of the Maftef and othei^ 
Principal Officers ; for which Purpolc, there are Officers 
of Admiralty in all the condderable Sea Ports of every 
Maritime Power at War, to examine the Captains, and 
other Principal Officers of every Ship, brought in as Prized 
upon General and Impartial Interrogatories : If there don't 
appear from thence Ground to condeauii as Eneiiues Pro-> 
perty, or Contraband Goods going to the Eneniy,^ there 
niufl be an Acquittal, unlefs from the aforefaid Evidence, 
the Property (hail appear fo doubtful, that it is reafbnable 
to go into further Proof thereof. 

A Claim of Ship, or Goods,, muft be (upported by the 
Oath of fome body, at leaft as to Belief. 

The Law of Nations requires good Faith : Therefore 
every Ship muft be provided with compleat and genuine 
Papers ; and the Mafter at leaft ihould be privy to the 
Truth of the Tranfe£tion. 

To enforce thefe Rules, if there be falfe or colourable 
Papers ; if any Papers be thrown over-board ; if the Ma- 
iler and Officers examined in Freparatorio grofsly preva- 
ricate ; if proper Ship's Papers are not on Board ; or if the 
Mafter and Crew can t fay, whether the Ship or Cargo 
be the Property of a Friend or Enemy, the Law of Na- 
tions allows, according to the dii&rent Degrees of Mif- 
behaviour, or Sufpicion, arifiiig from the Fault of the Ship 
taken, and other Circumftauces of the Cafe, Cods to be 

paid, 
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paid, or n6t to be received, by the Claimant, in Cafe of 
Acquittal and Reftitution. On the other Hand, if a Sei- 
zure is made, without probable Caufe, the Captor is ad- 
judged to pay Cofts and Damages : For which Purpofe, 
all Privateers are obliged to give Security for their good 
Behaviour ; and this is referred to, and exprefsly ftipulated, 
by many. Treaties. * ' 

Tho' fronj the Ships Papers, and the preparatory Ex- 
aminations, the Property don't fufficiently appear to be 
Neutral, the Claimant is often indulged with Time, to 
fend over Afi^davits to fupply that DefciSt : If he will not 
fhew the Property, by fufficient Affidavits, to be Neutral, 
it.is prefumed to belong to the Enemy. Where the Pro- 
perty appears from Evidence not on Board the Ship, the 
Captor is juftified in bringing her in, and excufed paying 
Cofts, becaufe he is not in Fault ; or, according to the 
Circumftances of the Cafe,, may be juftly intitled to re- 
ceive his Cofts. 

If the Sentence of the Court of Admiralty is thought 
to be «rrbnepus, there is in eve^y Maritin^e Country a 
fuperjor Court of Review, cOnfifting of the moft con- 



* Treaty between £»^fe»J and Hollandy ij Feb. \66i. Art. 13. — Treaty 
» Bee. 1674. Art. lO; — Tfeaty between England and France at St. Gcrmainst 
24i>*. 1677. Art. 10. — Treaty of Coftimerce at Ryfiaicky Sept. 20.. 1697/ 
between France and Holland^ Art. jo.'^— Treaty of Commerce at Utrecht., 3 1 
Marcby 1713. between Great Britain and France^ Art 29. 

D - fiderablc 
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fideraHe PeHbns, to which ^e Pdrties> ^hd think thbin>» 
felves aggrieved, may Appeal ; aivd this fuperibr Court 
judges by the fame Riilc which governs the Court, of AcU 
miraIty,v/;3r.The Law of Nations, and the TreatiesiiibfilUng 
with that neutral Power, whofe Si^>je^ i» a Fottf before 
them. 

If no Appeal is offered, it is an Acknowledgement qi 
the Juflice of the Sentence by the Parties themfelvesy 
and concluflve. ' 

This Manner of Tryal and Adjudication is fupported^ 
alluded to, and inforced, by many Treaties. * 

lo 



* As appears, with rrfpeft to Coum of Admiralty adjudging the Prizes 
taken by thofe of their own Kation, and with refpe£t to the Witnefles to be 
examined in thofe Cafes, from the following Treaties.— Treaty between Eng^ 
land and Hollands 1.7 Feb. 1(668. Art. 9. and 14. — Treaty i Dec. 1674. Art^ 
II. — Treaty 29 .^/7i689, Art. 12, 13. -'^Treaty between £i^&Miiafid^MSM^. 
23 May^ 1667. Art. 23. — Treaty of Commerce at iJjj/w/Vi, 20 Sept. 1697^ 
between France and Holland^ Art. 26 and 31. -r-Treaty between England and 
Francey 3 Nov. i6gg. Art. 17 and 18.— Treaty of Commerce between £»^- 
land and France at St. GermatnSy i^ Marcb^ i6%2. Art. 5 and 6*— Treaqr 
at St. Germainsy 24 Feb. 1677. Art. 7. — Treaty of Commerce between Greai 
Britain and France^ at Utrecht ^ 31 March ^ i7*3- Art. 26 and 30.— Treaty 
between England znA Dentnarky 29 Nov. 1669. Art. 23 and 34. Hdnccews^ 
who was Privy-Counccllor to the King of Pruffioj and held in the greateft 
Efteem, in his Treatife de Navibus ob veBuram vetitarum mercium cmmiffis^ 
Cap. 2. Seft. 17 and 18, fpcaks of this Method of Tryal. 

With Refpcd: to Appeals or Reviews: — ^From Treaty between England znd 
Holland, 1 Dec. 1674. Art. i2, as it is explained by Art. 2, of the Treaty at 
JVeJlminJtery 6 Feb. 1715-16. — ^Treaty between England and France^ atSt. 

Ctrmains^ 
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In this Method, all Captwes at Sea were tiyM, du- 
ring the laft War, bjr Great Britain, France and 
Spainy . and fubmitted to by the Eieutral Powers. In this 
Method) by Courts of Admiralty ading according to the 
Law of Nations, and particular Treaties, all Captures 
at Sea have immemorially been judged of, in every 
Country of Europe, Any other Method of Tryal would 
he inanifeftly unjuft, abfurd, and impradicable. 

Tho* the Law of Nations be the general Rule, yet k 
may, by mutual Agreement between two Powers, be va- 
ried or departed from ; and where there is an Alteratioo 
or Exception, introduced by particular Treaties, that is 
the Law between the Parties to the Treaty ; and the Law 
of Nations only governs io far as it is not derogated 
from by the Treaty. 

Thus by the Law of Nations, where two Powers are at 
War, all Ships are liable to be flopped, and examined to 
whom they belong, and whether they are carrying Con- 
traband to the Enemy : But particular Treaties have en- 
joined a lefs Degree of Search, on the Faith of producing 
ibiemn Paflports, and formal Evidences of Property, duly 
attefled. 



GermaittSy 2^ Feb. 1677, Art. 12. — ^Treaty of Commerce at Ryfmck, 20. Sepf^ 
'%7» between France and Holland^ Art. 33.— Treaty of Commerce at 
Utrechtt 31 Mdrcbt 1713, betimea QruU Britain and Fi'ance, Art. 31 and 
32, and other Treaties* 

Particular 



Particular Treaties . too ha^e inverted the Rule of the 
Law of Nations,' and, by Agreement, declared the Goods 
of a Friend, on Board the Ship of an Enemy, to be 
Prize ; and the Goods of an Enemy, on Board the Ship 
of a Friend,; to be free, as appears from the Treaties ali- 
ready mentioned, and many others *. 

So like wife, by particular Treaties, fome Goods, re- 
puted Contraband by the Law of Nations, are declared 
to be free. 

If a Subje<St of the King o( PruJ/ta is injured by, or 
has a Demand upon,, any Perfon here, he ought' to apply', 
to your , Majefty's Courts of Juftice, which are, equally^, 
open and indifferent to Foreigner or Native : So vic£ 
ver/a, if a SubjeA here is wronged by a Perfon living iln? 
the Dominions of his Pru0a» Majefty, he, ought to apply 
for Redrefs in the King of'Pru0as Courts of Juftice. . 

If the Matter of Complaint be a Capture at Sea during 
War, and the Queftion relative to Prize, he ought to ap-* 
ply to the Judicatures eft ablifhed to try thefc Qucftions.. <. , i 

The Law of Nations, founded upon Juftice, Equity^^ 
Convenience, and the Reafon of the Thing, and con4: 
firmed by long Ufage, don't allow of Reprizals, except in; 
Cafe of violent Injuries, direded or fupported by the 

• • • » » • t _ 

* Particularly by the aforefaid Treaty between England and Holland^ 
i Dec: 1674, arid the TxtdXyoi Utrecht^ between Great Briiah and France. 

State, 
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State^ and Juftice abfolutely denied, in Re minime dubid^ 
by all the Tribunals, and afterwards by the Prince *. 

Where the Judges are left firee, and give Sentence ac- 
cording to their Confcience, though it fliould be er- 
roneous, that would be no Ground for Reprizals. Upon 
doubtfiil Queftions, different Men think and judge differ- 
ently ; and all a Friend can defire, is, that Juftice fhould 
be as impartially adminiftred to him, as it is to the Sub- 
jeds t>f that Prince, in whofe Courts the Matter is try'd. 

Secondly, As to the FACT. 

We have fubjoined hereto two Lifts, tallying with thofc 
marked A. and B. which were delivered to His Grace the 
Duke of Newcafiky by Monf. Michelle with the faid Me^ 
morial, the 23d oi November laft ; and are alfo printed at 
the End of the faid Expofition des Motifs^ &c. From 
whence it will appear, that as to the Lift A. which con- 
tains 1 8 Ships and their Cargoes, 



* Grotius de Jure Belli ac Pact s^ Lib. 3. Cap. 2. Seft. 4, 5. 

Treaty between England and Holland^ 31 July^ 1667. Art. 31. Repri- 
zals Ihall not be granted^ till Juftice has been demanded according to the 
ordinary Courfe of Law. 

Treaty of Commerce at Ryfwick^ 20 Sept. 1697. between France and 
Holland^ Art. 4. - Reprizals Ihall not be granted, but on manifeft Denial of 
Juftice, 

• •■••■ 
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4 If ever taken, were reftored by the Captors themfelves, 
to the Sati&fadion of the PruffiaftSy who never have com'* 
plained in any Court of Juftice here. 

I Was reftored by Sentence, with fiill CWb and Damage^ 
which were liquidated at 2801 /. 12 s. id. Sterling. 

3 Ships were reftored by Sentence, with Freight, for fuch 
of the Goods as manifeftly belonged to the Enemy, and 
were condemned. 

4 Ships were reftored by Sentence, but the Cargoes, or 
Part of them, condemned as Prize, or Contraband, and 
are not now alledged, in the Lifts A. or B. to have been 
Frujftan Property. 

5 Ships and Cargoes were reftored by Sentence but the 
Claimant fubjeded to pay Cofts, becaufe, ftom the Ship- 
Papers, and Preparatory Examinations, there wa$ Ground 
to have condemned ; and the Reftitution was decreed, 
meerly on the Faith of Affidavits afterwards allowed. 

I Ship and Cargo was reftored by Sentence upon an Ap- 
18 peal, but, from the Circumftances of the Capture^ without 
Cofts on either Side. 

There need no Ob&rvations upon this Lift. As to the 
eight Cafes firft above-mentioned, there cannot be the 
Colour of C(»nplaint. 

As to the four next, the Goods muft be admitted to 
have been rightly condenmed, either as Enemy's Property^ 
or Contraband, for they are not now mentioned in the 
Lifts A. or B. If 
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If Contraband, the Ship could have neither Freight nor 
Cofls, and the Sentences were favourable, in reftoring the 
Ships, upon Prefumption, diat the Owners of the Ships 
were not acquainted with the Nature of the Cargo, or 
Owners thereof. If Enemy *s Property, the Ships could 
not be entitled to Freight, becaufe the Bills of Lading 
were falfe, and purported the Property to belong to 
PruJJians, 

The Ships could not be intitled to Cofts, becaufe the 
Cargoes, or Part of them, being lawful Prize, the Ships 
were rightly brought in. 

As the fix remaining Ships and Cargoes were reftored, 
the only Queflion mufl be, upon the Paying or not Re- 
ceiving Cofls, which depends upon the Circumflances of 
the Capture, the Fairnefs of the Ship's Documents, and 
Condu<St of her Crew ; and neither the Prufftan Com- 
mif&oners, the faid Memorial, or faid Expofiti&n des 
Motifs, Sec. alledge a fingle Reafbn, why, upcHi the 
particular Circumilances of thefe Cafes, the Sentences 
were wrong. 

As to the Lifl B. 

Every Ship, on Board which the Subjeds of Prujpa 
claim to have had Property, was bound to, or from, a Port 
of the Enemy \ and many of them appeased clearly to be, 

in 



in Part, laden with tlie (Jddds of the Eiiemy, either under 
their own, or fidtitious. Names. 

In every Inllance, whergit' i§ fuggefted that any Part 
of the Cargo belong'd to a Frj^i?« ' Subject, though his 
Property did not appear, froni the Ship's Papers, or Prepa- 
ratory Examinations, which it ought to have done, fuffi- 
cient Time was indulged to that Prujpan Subjed, to make 
an Affidavit, that the Property was bona fide in him : And- 
the Affidavit, of the Party himfelf, has' been received as 
Proof of the Property of the Prujfian^ fo as to intitle him' 
to Reftitution. 

Where the Party wo'ht fvve^r at all, or fwears evafively, 
it is plain, he only lends hisjName, to cover the Enemy's 
Property, as often came out to be the Cafe beyond' the 
Poffibility of Doubt /^ 

It , appears by a Letter '-5^ 1747, from MonC y^WnV 
to his Prujpan Majefty, exhibited in a Caufe, and certi- 
fied to be a true Extrad by Monf. Michell under his Hand, 
that this colourable Manner, offcreening the Goods of the 
Enemy, was ftated in the following Words. 

" Your Majefty 's Subjeds ought not to load on Board 
Neutral Ships, any Goods ' really belonging to the 
Enemies of England^ but to load them for their own 
Account, wherebyr they may fafely fend them to any 
Country they fhall think proper, without running any 
Risk : Then, if Privateers commit any Damage to the 

« Ships 
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** Ships belonging to your Majefty's Subjedis j you may de» 
** fend on full Jujiice being done here^ as in aU the like 
" Cafes hath been done^^ 

Lift B, contains Thirty-three Cafesi -, . ,; 

% T wd of thena nevei^ came before; a Court of Juftice ii| 
•%nglandy but (if taken) were reftoreJ by. the ^pto»» 
themfelves, to the entire Satisfaction of the Owners^* . " \ 

x6 In Sixteen ; of thenX) the Goods claimed by ^xPrugian 
Subjeds, appear to have been adually reftorjed, vby Sa>,. 
tence, to the Mafters of the Ships in which they were la* 
den; and, by the Cuftoms of the Sea, the Mafter is in 
the Place of the Lader,. and anfwerable 'to him. .... . > ,.^ 

14 In Fourt;een of the : Cafes, the . Pr«^a« Property ,y^ 
not verified, by the Ship's Papers, or preparatory Exami- 
nations, or Claimant's own Affidavit, which he was al- 

• • • > 

low'ed Time to make. ! / < 

And the other Caufe, with refpe<^ to Part, of .the 
33 Goods, is ftill depending, neither Party having- moved 
for Judgment *. And fo confcious were the Claimants, 
that the Gguit .df Admiralty did Bight,, there is ; nqt 
an Appeal, in a fingle Inftance, in Lift B, and but one, 
•in Lift A. ' • .. • • 
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♦ The Pruffiafi has fincc* applied for Judgment on the i^tb oH January^ 
and obtained Reftitutioh. 

To 
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Thirdly, To apply the Law to tie FACT, 

The Sixth Queftibti, in the (M Exfofitim des Motif s^ 
8cc. ftdi^es ^he Right of Repri(ats to' be, puifquok leurii fi ' 
(bng Hims denii tmtte Id Jufiice^ quils etoient fondei Se 

demander. 

' The (aid Mentorial founds the Jufticcj ^d Pro|*iety '^ ' 
x)f his PruffaH Majefty*8 having RecMirft to Repriials'; 
becaufe his Siibjcds, nont pu obtenir jufyu^ prefent atf- 
cune yuflice ^t& Tribunaux Anglois quUs ont reclan^iy ou 
du Gouvernefhtnt auquel tis ortt port^ ieur's Pkthies, And 
in another Part of the Membrial"' it is put, - tfjf>r« ^voir ^« 
en vain demande des 'Reparations dt ceux qui Seiilsfduvoi- 
entlesfaire. 

The contrary of all which is manifeft fiiom the abome 

IStkte, and Lifts hereto annexed; 

# - - - 

In Six of the Cafes (pecified, If foch Captures crcr ; 
Were made, the Prujftan Subjeds were fo well fktisfied 
with "the Reftittrtion made by the Captors, that they never 
compliiined in any Court whatfoever of this Kingdom. 

The reft were judged of, by a Court of Admoaky, die 
4>nly proper Court to decide of C^tures at Sea« .both 
with rerpe«5t to the Reftitution, and the Damages and 
Cofts ; adlng accordiiijg to the Law of NiUtioQS, the only 
proper Rule to decide by ; And Juftice has been done by 

the 
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the Court of Admiralty fo impartially ; that all the 
Ships, alledged in Lift A, to have been Prufftarty were 
reftored ; and aU the Cargoes, mentioned in either Lift, 
A or B, were reftored, excepting Fifteen, one of which 
is ftill undetermined. 

And, in all the Cafes in both Lifts, Juftice was ^on^ 
fo entirely to the ConviiSion of the private- Confcience 
of the Pruffian Claimants, that they have acquiefced 
under the Sentenoel, without ^ppealiQg ; except in one 
fingle Inftaoce, where the Part of. the Sentence com- 
plained of was reverfed* 

Though the Pruffian Claimants muft know, that, 
by the Law of Nations, tbiey' ought not to complain 
to their own Sovereign, dll Injuftice, in Re minime 
dubidy was finally done them, paft Redrels ; and 
though they muft know, that. Rule of the Law of 
Nations held more ftrongty upon dbiis Qcpafion, because 
the Prc^rty of the Prize was given t» the Captors, and 
ought, therefore, to be litigated with them. The Pruf" 
Jian, who, by his own Acquiefcence, fubmits to the 
Captors having the Prize, cannot afterwards with Juftice 
make a Demand upon the State. If the Sentence was 
wrong, it is owing to the Fault of the Pruffian^ that it 
was not redreiTed. But, it is not attempted to be (hewn 
even now, that thefe Sentences were unjuft in any Part 
of them, according to the Evidence and Circumftances 

appearing. 
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appearing before the Court of Admiralty, and that is the 
Criterion. 

For as to the PrulJian < Commiffibn to examhie thefe 
Cafes, ex parte^ upon new Suggeftions ; it never was at- 
tempted in any Country of the World before : Prize, cw 
not Prize, muft be determined by Courts of Admiralty, 
belonging to the Power whole Subjeds make the Capture : 
Every Foreign Prince in Amity, has a Right to Demand 
that Juftice (halt be done his Subjeds in thofe Courts, ac- 
cording to the Law of Nations, or particular Treaties, 
where any are fubfifting. If in Re mnime dubid thefe 
Courts proceed upon Foundations diredly oppolite to the 
Law of Nations, or A^biifting Treaties, the Neutral State 
has a Right to complain of fucb Deterniinadon. 

But there never was, nor ever can be, any other Equi- 
table Method of Tryal.; All the Maritime Nations of 

Europe have, when at War, from the earUeft Tiimes,^ unip 
formly proceeded in this Way, with the' Approbation of 

all the Powersi at Peace. Nay, the Perfons adkig under 
this extraordinary and unheard of Cornmifiion from his 
P ruffian Majefty, don't pretend to lay, that in the Four 
Cafes of Goods condemned here, for which Sadsfadion is 
demanded in Lift A, the Property really bebnged to 
PruJ/ian Subjeds : But they profefi to proceed upon this 
Principle, evidently fatfey that, tho* thefe Cargpes belonged 

to 
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to the ^nemy,> yet being on Boalrd afiy Neutral Ship^ they 
were not liable to Enquiry,, Seizure, or Condemnation. 

* * * f 

■ • ■ , • r 

.. .' ■■ >'• -■' 

Fourthly, From the ^ejiions^ Rulesy Reafonings^ and 
Matters alledged in the. /aid Memorial^ Sentence of the 
Pruflian Cotnmijftonersy and Expofition des Motifs, ^c» 
the following Propofitions may. be . drawfty • as carrj/ing 
the Appearance of ObjeBionsy to what has been above 
laid down. 



> . . « 









That by the Law of Nations, the Goods of an Eneffty 
cannot be taken on Board the S,hip of. . a Friend ; and. this 
theVtViffi&n Commifftoners lay down as the Ba^s of fill 
they have pretended ,tp .Jo.' . ; , ; \ .' , :;\; , >, ; ' .;.,,' i . 

Anfwer, • The Contrary is tob Clear to admit of being 
difputed. It may be. proved, by the Authorities 6f every 
Writer upon the Law of Nations:; fbme of different JCQim- 

f ■ « ^ >. *. * 

tries are referred to *. It may be proved by the coi^ftani 

■ •'•"■ •;"■ ■ -'-y '■'.■••••■'.: tG'--/- '■■'■■■• '■ ■■' Prance 

^mmmmmmm ' ■ ' H ■ — ^— ■— — — *wfai^— ■ \ \ \ i i i . f T i »■ 

♦ II Ccnfolato del Mare^ cap. 273, exprefly fays. The Encmy*s 06bd4] 
found on Bdaid a^Fjieiid's'SRip^vnttirbe UZ^onfifc^^ '-AHA thi§«iii Bbc^ 
of great Autliority. ; : .' ' ./. .. : v > , ' • . . j » \ .1. / 

Grot I us da Jure Bdllac Pacts j Kb. iii^cap. i, Seftion 5, mimi*ro4f 
in the Notes, xites this J^aflagevJii t\^e^ilConfaiafo, «nd mWs Notes^^ Kb: iii, 
cap. 6, Se<5t. j6. . f.' i • >v.t'i r ••.c.**""* • ■ - . • f * 

. VrBT 
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Ftadice, Adtient and Modern, but die General Rule can* 
not be more ftrongly proved, than by the Exception 
which particular Treaties have made to it.'t 

Second Propofition.. 

■ 

// is^ alkdged tiar LordX^iftetcty in 17449 by two 
Verbal Declarntions^ gave Affurances in your Majefiys 
Namej that nothing on Board a Pruflian Ship Jhould be 
Seizedy except Contraband ; confequently^ that all Effe&Sj 
not Contraband^ betokging ta tie Effe^ty^ Jhould be free^ 

» and 



VoET de Jure MiUtari^ cap. 5, nu. 21. . 

Heineccius, the learned Pruffian before quotedt de Naviims oh VeSu- 
ram vetitarum Mircium commillisj Cap. z^ Seft. 9, is dear and explicit upon 
this Point. 

Bynksrshoeck ^ifdfftiones Juris PubUci^ lib. i, cap. 14, per totum. 

ZoucH (an Engltihman) in his Book de JuMdo inter Genies^ pars 2, 
Seft. 8, numdro 6. 

Treat7 between Great Britain and Sweden 23 Oil. 1661. Art. 12 and 
13, Treaty between Great Britain and Denmark^ 29 Nov. 1669, Art 2d, — 
And the Paflport or Certificate, fettled by that Treaty, are Material as 
to this Point. 

f Treaty between franco and JSngland^.z^ Feb. i6yy^ Art. 8. 

Treaty of Utrecht between France and Fjnglandy 1 7 1 3, Art. 1 7, 

Treaty between England and HoIIandy 17 Feb. 1668, Art. lo. 

Treaty between England and Holland^ i Dec. 1674, Art 8. 

Treaty between England and Portugal^ 10 Juif^ li^^SA^ Art. 23. 
Treaty between France and the States General at Utrecht^ 1 1 Affile 17 139 
Art. 26. 
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and that tbefe yfjfurances were afterwards confirmed ih 
Writing by Lord Chefterfield the x^th of January, 

1747- 

Anfmer, The Fad makes this Queftion not very ma* 

terial, = becaufe there are but four Inftances, in Lifts A or 
B, where any Goods, on Board a Pruffian Ship, have 
been Condemned ; and no Satis&dion is pretended to be 
demanded, for any of thofe Four Cargoes in Lifts A and B. 
However it may be proper to fhew how groundlefi this 
Pretence is. 

Taking the Words, alledged to have been faid by Lord 
Carteret^ as they are ftated ; They don't warrant the In- 
ferences endeavoured to be drawn from them. They im- 
port no New Stipulation, different from the Law of Na- 
tions ; but exprefHy profefs to treat the Pruffidns^ upon 
the fame Foot with the Subjeds of other Neutral Powers 
under the like Circumflances ; /. e» with whom there was 
no particular Treaty. For the Reference to other Neutral 
Powers, cannot be underftood to communicate the Terms 
of any particular Treaty. It is not &y ^id. The Treaties 
with Holland^ Sweden^ Rujpa, Portugal, Denmark, &c. 
all differ. Who can fay which was communicated ? There 
would be no Reciprocity ; the King of Prujjia don't 
agree to be bound by the Claufes, to which other Powers, 
have, by their refpedive Treaties, agreed. No Pruffian 
Goods, on Board an Enemy's Ship, have ever been Con- 
demned 
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demned here; and yet they ought, if the Treaties with 
Holland were to be the Rule between Great Britain and 
Pruffia ; nay, if thele Treaties were to be the Rule, all 
now contended for, on the Part of Pr«^^, is clearly 
wrong. Becaufe, by Treaty, the DatcB, in the laftReibrt, 
are to apply to the Court of A{^>eal here, • 

■ ' t - ' 

Treaty of Alliance between Great j^itain /j;/</ Holland, at 

Wejiminjler the 6th of Feb, 1715-16, Article II. 

* Whereas fbme Difputes have happened, touching the 
Explanation of the 1 2th Article of the Treaty Marine 
in 1674. it is agreed and concluded, for. deciding any 
Difficulty upon that Matter^ to dedare, by. thefe Pre- 
fents, that by the Proviiions mentioned in thp feid Ar- 
ticle, are meant tbofe which are. received by Cuftom in 
Great Britain and in the United' Provifk:est and always 
have beenreceivcd," and which have beeftGranted^ and 
always are Granted^ in the like Cafe, to the Inhabitants 
of the f aid Coimtries^ and to every foreign Nation^ 
Lord Cart'eret is iaid twice to have refufed, in which 
Mondzux Andrie acquiefceSi to give any Thing in Writing, 
-as not ufual in jE^^/ia«fl^. ^ . 

Siippofing the Converfatiohs to mea^i no more, than a 
JDcclaration of Courfe, that Jiifticg ihoold be done to the 

Pruf- 
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PruJ/ians, in like Manner as to any other ](^eutral Power, 

with whom there was no Treaty ; there was no Occafion 
for Inftruments in Writing ; becaufe in England the Crown 

never interferes with the Courfe of Juftice. No Order 
or Intimation is ever given to any Judge. Lord Carteret 
therefore knew that it was the Duty of the Court of Ad- 
miralty to do equal Juftice, and that they would, of 
themfelves, do what he faid to Monfieur AndriL 

Had it been intended, by Agreement, to introduce, be- 
tween PruJ/ia and England^ a. Variation, in any Particular, 
from the Law of Nations ; and confequently, a New 
Rule, for the Court of Admiralty, to decide by ; it could 
only be done by a Solemn Treaty, in Writing, properly 
Authorized, and Authenticated. The Memory of it could 
not otherwife be preferved ; the Parties interefted, and 
the Courts of Admiralty could not, otherwife, take No- 
tice of it. 

But Lord Cheflerfield\ Confirmation, in a Letter of the 
5th of jfanuary 1747, being relied upon ; the Books of 
the Secretary's Office have been fearched, and the Letter 
to MonH Mitchell is found, which is verbatim as follows. 



H I White- 
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a Whitehally le 5 Janif, 1747-8^ 



" Monjteur^ 



«* A YANT eu l*Hottneur de recevoir les Ordres da 

Roy fur ce qui a forme le fujet du Memoire, 



(C 
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que vous m'avcz remk, du 8 de ce Mois^ N. S. Jc^ 
** n'ai pas voulu tardcr 4 vous informer, que fa Majefte, 
" pour ne rien omettre, par ou EUe peut temoigner ies- 
•* Attentions cnvers le Roy, votre Maitre, ne fait nuUe Diffi- 
" cuke de declarer, qu'Elle n'a jamais eu I'lntention, ni 
** ne Taura jamais, de donner le moindre Empechement 
" a la Navi^tion des flijets Pruffiensy tant qu'ils auront 
** (bin d exercer Iciir Commerce d'unc Maniere licite, ct 
** conformement a Tancien Ufage etabli et reconnu parmi 
" Ics Puiflancca Neutrcs. » 

" Que Sa Majefte Prujpenm ne peut pas ignorer, qu'il! 
" y a des Traites dc Commerce qui fubfiftent aducile- 
" ment, entre La Grande Bretagne^ et certains Etats Neu- 
" tres, et qu*au Moyen des Engagemens formellement 
" contrades de Part tt d*autre, par ces m^mes Traites,. 
" tout ce qui regarde la Maniere d'exercer leur Commerce: 
" reciproquement, a ete finalement conftate et regie. 

" Qu'en meme terns il ne paroit point, qu*aucunj 
" Traite de la Nature fufdite exifte a prefent, ou a jar 
^ mais exifte, entre Sa Majefte et le Roy de Prujfe ; 

"' mais. 
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* mais, que pourtant, cela n'a jamais cmpcch^ que Ics Su» 
** jets Prujftem n'ayent ete favoris^ par V Angleterrey par 
'* raport a leur Navigation, autant que Ics autres Nations 
" Neutres : Et cela etant, Sa Majefte ne preftippofe pas, 
" que ridee du Roy votre Maitre, feroit d'exiger d*Elle 
*' des Diftindions, encore moins des Preferences, en fa- 
** veur de fes Sujets a cet egard. "*" 

" QaedeplusSa Majefte Pr«^^««^ eft trop eclairee 
<« pour ne pas connoitre, qu'il y a des Loix fixes et etablies 
** dans ce Gouvernement, dont on ne pent nuUement 
" s*ecarter; et que s'il arrivoit que la Masm^ Angloifi 
** s avisat de feire la moindre Injuftice aux Sujets Commer- 
" ^ans du Roy votre Maitre, il y a un Tribunal ici, fa- 
** voir, la Haute Cour de I'Amiraute, 4 laquelle lis fe 
" trouvent en droit de s'adrefler, et de porter leurs 
« Plaintes ; aflures d'avance, en pareil Cas, qu'on leur 
** y rendra bonne Juftice ; Les Procedes Juridiques dc la- 
" dite Cour etant et ayant ete de tout tems bors d'At- 
** teinte, et irreprochables ; Temoin, Nombre d*Exem- 
" pies, ou des Vaifleaux Neutres, pris illicitement, ont 
*' ete reftitues avcc Fraix ct Dommages aux Propric" 
** taires. 

** Voici ce que le Roy m'a ordonne de vous repondrc 
** fur le Contenu de votre dit Memoire ; Et Sa Majeft6 
•* ne fauroit que fe flatter, qu'en Confequence de ce que 
** Je viens d'avancer,. il ne reftera plus ricn 4 defirer au- 

«* Roy 
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" Roy votre Maitre reJativement a TObjct dont il eft 
** queftion; Et le Roy s'en croit d*autant plus affurc, 
" qu'il eft perfuade que fa Majeft6 Prufftenm ne voudroit 
** rien demander, qiTi lie fut equitable. ' 

" Je Suis ave6 bicn de la Confideration, 

■ t' 

Voire tres bumble^ ^ trh 

Obeijfant Serviteur, ' 
CHESTERFIELD. 

There need no Obfervations. It is Explicit) and in 
Exprefs Terms puts Prujfta upon the Foot of other Neu- 
tral Powers with whom there was no Treaty \ and points 
out the proper Way of applying for Redrefs. 

The ■ verbal Declarations, niiade by Lord Carteret in 
1 744, which ;are laid to have been confirmed by this Let- 
ter from Lord CheJierpeJd, cannot have meant more thaii 
the Letter expreffes. 

And it is mani&ft, by the above Extract from Mori- 
fieur Andr'te% Letter to his Pruffian Majefty, that" iii 
May 1747, Monfieur Andrie himfelf underftood, that 
Goods of the Enemy, taken on Board Neutral Ships, 
ought to be condemned as Prize. 

It is evident, from Authentick Ads, that the Subjeds of 
Prujfta never underftood that any new Right was com- 
municated to them. Before 
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Before the Year 1746, the Pruffians don't appear to 
have openly engaged in Covering the Enemy's Property. 

The Men of War and Privateers could not abdain from 
Captures, in Coniequence of Lord Carteret\ verbal Af- 
mrances in 1 744. ; becaufe they never were nor could be 
knoiwn : And there was no Occafion to notify them, 
flippofuig them only to promife impartial Juftice. For 
all Ships of War were bound to ad, and Courts of AdT 
miralty to judge, according to the Law of Ndtiohs,.and 
Treaties. 

Till 1746, the Pruffian Documents were, a Certificate 
of the- Admiralty, upoa the Oath of the Builder, that 
the Ship was P ruffian built ; and a Certificate of the 
Admiralty, upon the Oath of the Owner, that the Ship 
was Prufftan Property. 

From 1 746, the Prufftans engaged in the gainfijl Prac- 
tice of Covering die Enemy's Goods ; .but were at a L06 
in what Shape, and upon what Pretences, it might beft 
be done, 

On fi€)ard the Ship the 3 SoeurSy was found a Paft, 
bearing Date at Stettin the 6th of OEioher 1 7^6, under 
the Royal Seal of the Pruffia Regency of Pomerama^ &a 
alledging the Cargo, which was Ship Timber, bound foe 
"Port f Onenty to be Prufftan Property y and, in Confe- 
qucnce thereof, claiming Freeapm of the Ship. 

Claiming Freedom to the bfiip, from tlie Properfy of 
the Cargo, being quite new, the Prooofition was alter - 

1 ' watch 
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awards reveribd : And, on>. Board* a Shipj called' the ^^9^nfs 
aux^ was found a Pa(s, bearihg-Dabe at Stettin the aythi^ 
o^ June 1747, under the Royal Seal,. fife allddging the. 
Ship to ht PruJJian Property, andj in Confequence there- ~ 
of, cmwoing Ff-ee^ofn to jig Gpodf, 

But this Pais was not iblely relied- on, for there was aUb^ 
found on Board the fame Ship,. another Pafs, bearing. Date ^ 
at Stettin the 14th oi^Jum 1747, under the kcy»l.Scil>^ 
&Pf. allodging the Cargo to be. Pn^^;9. Prpperty/ 

And it is reniarkabki thkt the Oath9,,upoa which ^efe.^. 
Pafles were granted, appeared manif^flly.tp be.fal^ : ; Andi 
neither of the Cargoes, to which they relate^ . are. now fb« 
much as aliedged to have hficn, Prujfan^ Prppi^rty. 19 ^idi 
Lifts A or B. 

It being mentioned.; in USe fald Bicp$fition! disMdfifsi: ^ 
&*€. that MonT. MicMt vo! September, ij^jt mad[e.vetbal4 
Reprefentations tp Lord Ci^^^^^i^ i];i. Ref^ei^.tp the.. 
Cargo, taken on Board the^ ^d*. Ship . call^,: the 3 ^ 
Soeursy which was claimed^as Pn;^/7^:Proper^.>;£md nOi 
Mention bdog ma^fe in Li^s A.aiid B .of the/aid Caingo ; ■ 
we direded the Bfjbceedings i|i that«CaWe.toc^.£ud be- 
fore us, where it appears in the fuUejI^and de^fl.M^ii.. 
oer, from the Ship-Plapers and .Depofitions^ that; the 
Cargo VKas Timber, laden oq ^Account, and at the.- 
J8Lif(jue, of i?r4«<^ :Mei),jca whp^i : it was. to. be. delivered, , 
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'Part)/. Thit. MPtvfi'M ClaWaiit wi neiirher F^igHfei', 
tader,,or Conffgri^ej.aiidihad no other Intereft or CaOr 
cerii' Id' tire: Miirter, Aaiirto lerid hK Name aild'6onr- 
fci^cs : : For; he fwoce,, that the OiigcJ was his TrOfiirty, 
^d Laden oil dr>fefojier the 6th iS-OBiAer, 1746'j and 
yet the Ship «as.'4en in . Ballaft; and the whole of the 
Cargo in Queftion was !»t I^den befijie May 1747. 

Several other /*r<i^^a*Glainis, had; in like Manner, 
«sme.out (o ciearlj^; to he m«rel}f c^oiftable, that Mbnf. 
.(*»/«■/, fj«jinhi^iy«l. Letter, %^ 17)47* ,a{ij)ear»toJ»ve. 
Hdiep.kftasied of'^tti'i • '■■;.■:• 

Third Ptt^fitkaij. 

73fl* Ziorii Gartire^j iA his fdidtm C^effa'tilMi; fpe- 
cjfed, in ynir. Majefiy.! JVUmii vyiit^io'ii'j^QLlfiidiifti: 
eiijCifiti'aSamlt' '" ' .' / '.' '"" '•-■■ 

.<^^«r. . The Racai mates tMs Qoeftton fet^ inuna- 
.terial,, bec^u^ np Goods condetnned a$ Ccht!r4l^ah<i, '61 
wuch ,«ere alle^gei^ t<s:h(^ foj aW fo niiiii^^ is'now fug-- 
Befted'tQ Isve, lD5«n',^;'K^<»»lWp«tyiih'tlii;. laid Lifts, 
A and B; and, therefore, whether as Enemy's Property, 
«w Contraband; they were either Way .rightly 'cOttdelnuied; ; 
and the Bills pf Lading being faifle, th^jShips could not be. 
iotidedjo Freight ■ '.' \ 
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tions of a Mtnifter in Cqoverlatiofi, iwght uiew wnat Ke 
thought Contraband by the Law oF. Nations : but neyci 
icould be undetAood to be.equiv^ent to/a XfcatVi derb* 
eating fipom' that Law. , „ ,^ ■, .. t . - 

All the ,Obie£va^pa& ubpq toe -^smcr ^art of, theie 
.vqJklI Declarations^ hold Cijua}!^ as to wis. 

1$at the PrUsih Mirtffiers bavi/Mi 4hai tbtfe ^eflioni 

Af^noer* They nAift have been rmi/(|n<^rj9toQd ;; ; fof ,thc 

Law of England fays, that all Captures at Sea, as PrizCf 

in Time of War/inu(!; be judged oF in a Court of Ad* 

miralty^ .accoidli»g to .'^ Law of Nations^ andpartiQulaf 

,Treatiea^ Whiic^l^^ ... .^' .. /\ 

Theire nem exiffcd a "Cafe, ' wtec' a jC^urt, Jii^^feg 
acQordixigto tho L,2lws .q£ England ,00}^^ everiook Cog- 
nizancc of Prizft ... , . 





Releatethe Capture, .but Jeft all Caie&^tathe 

the pfopssr ,Courtv judgina by ths Law of Nations and 

Treatie», v^h^re thei^ wer^ any :■ An^ t^ i^^ }^^ V^^ 
gined, that the Property of *a Fb*^ign'$u.bjei^j t^kpli Ss 

Piize on the High Seasf, cfould be afFeiS^^ byl^^v^'Jieeii- 

Tiar to England, Piftir 



( 17 ) 
, Fifth Propofition. 

That your Majefly could no more ^reSi Tribunals for 
trying thefe Matters than the King of Pruflia. 

Anfwer^ Each Crown has, no doubt, an equal Right to 
erc<a Admiralty Courts, for the Tlyal of Prizes taken by 
"Virtue of their refpedive Commiflions ; but neither has 
a Right to tiy the Prizes taken by the other, or to reverie 
.the Sentences gjven by the other*$ Tribunal, The only 
regular Method of rectifying their Errors,, is, by Appeal 
to the fuperior. Court 

This is the clear Law of Nations ; and^ by this Methodj 
Prizes have always been deternuned) in evety other Mar 
litime Country of Europe^ asi well as England, 

a 

Sixth Propofition. 

That the Sea is Free, 

Anf'wer. They who maintain that Propofition in its 
titmoft Extent, don't diiputc but that when two Powers 
are at War, tli^ may i(eize the EiFeds of each other upon 
•the High Seas, and on Board the Ships of Friends.: 
Therefore that Controvcrfy is not in the leaft applicable 
upon the prefbit Occaiion* * 



* This appears from Grotius In the Paflages above cited, Lib. j. Cap. i, 
'Sat. 5- Nu. 4. in his Notes. And Uk. 3. Cap^ 6. StS. 6. in His Notes. . 

" V K Seventh 
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Seventh Propofition. 

Great Britain ijfued Reprizah againfl Spain, m Account 
ef Captures at Sea. . 

Anfwer, Thefe Captures were not made in Time of 
War with any Power, 

They were not judged of hy Courts of Admiralty, ac- 
cording to the Law of Nations and Treaties, but by 
Rules, which were themfelves complained of, in Revenue 
Courts : The Damages were afterwards admitted^ Iiqui<Ja- 
ted at a certain Sum, and agreed to be paid by a Con- 
vention, which was not .performed. Therefore Reprizalt 
ifllied ; but they Were general. No Debts due here tt> 
Spaniards were flopped ; no Spanijh EfFedis here wtf're 
feized. Wliich lea^s ta one Obfeivation more. 

The King of Prujfia has engaged his Royal Word ta 
pay the Silefea Debt to private Men, 

It is negotiable, and many Parts may have been afUgned 
to the Subjeds ofothec Pawers. It will notbe.eaiy to 
find an Inflance, where a Prmce has thought fit ta make 
Reprizals, upon a Debt, due from himfel^ to private Men, 
There is a Confidence that this will not be done ; a pri- 
vate Man lends Money to a Prince, upon the Faith of an 
Engagement of Honour, becaufe a Prince cannot be com- 
pelled, like other Men, in an adverfe Way, by a Court 
of Tuft ice. So fcrupuloufly did England^ France and 

Spain 



"■f':' 



( 39 ) 

S^iM adhere to this Public Faith, that, even during the 
War, they fuffered no Enquiry to be made, whether any 
part pf the Public Debts was due to Subjects of the E- 
nemy, tho' it is certain, many Englijb had Money in the 
Frencb¥\xaiA&y and many French had Money in ours. 

This Loan to the late Emperor of Germany, Charles 
the Vlth, in yanuary 17 34-5 > was not a State Tranlao- 
tion, but a mere private Contrail with the Lenders,, who 
advanced their Money, upon the Emperor's obliging himr 
felf, his Heirs and Pofterity, to repay the Principal with 
Intereft, at the Rate, in the Manner, and at the Times 
in the Contract mentianedj without any Delay , Demur r^ 
DeduSiion, or Abatement what/oever ;. and, left the Words 
and Inftnmients made ufe of fhould not be ftrong enough, 
he promifes to fecure the Performance of his Contrad^, 
in and Ify Juch other TnJlrumentSy Method, Manner, Form, 
and Words, as Jhould be mofi effeSlual and valid, to bind 
. the /aid Emperor, his Heirs, Succejfors and Pojlerity, or 
as the I^enders fhould reafbnably deiire. 

As a fpecific real Security, he mortgaged his Revenues, 
arifing from the Dutchies of Upper and Lower Silejia, for 
Payment of Principal and Intereft j and the whole JDcbt, 
Principal, and Intereft, was to be difcharged in the Year 
17145. :If the Money could not be paid out of the Re- 
venues of Silejia, the Emperor, his Heirs and Pofterity, 
ftill remained Debtors, and were bound to pay. 1 he 

Evidion 
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Dcbto] 
\Wyiout the OsrifenC trf* 
jfte^iddirtg^thcDut- 
hies bf.?//^^ to his P'fuffim Mtijeity; that he fhoiAd iUhd 
in the Place of the late fimperor^ in 'kdpe^ of this 

Debt. ..■.'..'.:.-. • •; V .. .._ . .• . 

* 

The Seventh of thi^ t^itlimirtar^ AtticJlcs/bctWcten thfc 
Queen of Huftgafj s^hdiheK^g of Pfu^ety fignefd at 
BreJIau, the i ith of ^;l^, 1^44, is in thefe Words; '* Sa 
« Majeftc h Rbl de Pruffe (t <i*afge tfu ^ul* Riyenitnt 
" de la Sbmme hypbth<^qD^6 (uirhSi^g^e, ^ahic Marchandis 
" Afjgloisy felon le CpntrdSl Jigne a hondtcs, /e yme de 

" Janvier, 1734-5-** , • 

This Stipulation is cotifirriied "by the Ninth Article of 
the Treaty between theii^ {aid Majejfties, figned.iit jB«r//», 

the 2 8thofy«/K, 1742. 

Alfo renewed and confirmed by the Second Article of 

the Treaty between their faidMycfties, figrtcdatii>r§/2^, 
the 25th of Z)^r«/w^«r, 1745» 

In Confideration of the Emprefs Queen's Ceffion, his 
Prufftan Majefty has engaged to her, that he will pay this 
Money, felon le ContraSi^ and consequently has bound 
himfelf to fknd in the Place of the fete Em^r^ in Re- 
ipsd of this Money, to all Intents and Furpofes. 

The 
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The late Efliptror could not have feized this Money, as 
Reprizals, or even, in Cafe of open War between the 
two Nations, becaufe his Faith was engaged to pay it, 
without any Delaj^, JD'e^r/rr, DeduBiony or Abattment 
ivhatfoevier. If thefe Words Ihould not extend to all pof- 
iible Cafes, he had {lighted hia Honour to bind himfelf, 
by any other Form of Words, more efieftually to pay the 
Money ; and therefore was liaWe at any Time to he called' 
upon, to declare expreffly, that it (hould not be feized as 
Reprizals, or in Gafe of War ; which is very commonly 
expreflcd, when Sovereign PHnces, or States, .bcM"row Mo- 
ney from Foreigners. Therefore^ fuppofing for a Mo- 
ment, that his PruJ/kin Majefty's Complaint was found<ed 
in Juftice, and the Law of Nations, and that he had a 
Right to make Reprisals in General, he could not, confident 
with his Engagements to the Emprefs Queen, feize this" 
Money as Reprizals. Befides, this whole Debt, according 
to the Contrast^ ought to have been difeharged in 1745* 
It fhould, in Refined: of the private Creditors, in Tuftice 
and Equity, be confidered, as if the Contraft had been - 
performed ; aiid the Prujftan Complaints don't begin till ; 
1746, after the whole Debt ought to have been paid. 

Upon this Principle of natural Juftice, French Ships 
and Effefts, wrongfully taken, after the Spanijh War, and ' 
before the i^r^w^ War, have, during the Heat of the War 
with France f and fince, been reftored by Sentence of 

L your= 
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your Majefty*s Courts, to the French Owners. No fuch 
Ships or EiFeds ever were attempted to be confifcated, as 
Enemies Property here, during the War ; becaufe, had it 
not been for the Wrong firft done, thcfc EfFeds would 
not have been in your Majefty's Dominions. So, had 
not the Contra<ft been firft broke, by Non - payment 
of the whoJe Loan in 1745, this Money would not have 
been in his Pruffian Majeffy's Hands. 

Your Majefty's Guarantee of thefe Treaties is entire, 
and muft therefore depend upon the fame Conditions, 
upon which the Cedton was made by the Emprefs Queen. 

But this Reafoning is, in fome Meafure, fuperfluous ; 
becaufe, if the making any Reprizals upon this Occafion, 
be unjuftifiable, which we apprehend we have /hewn, 
then it is not difputed, but that the Non-payment of 
this Money would be a Breach of his Pr/^«» s*Majefty*s 
Engagements, and a Renunciation, on his Part, of thofe 
Treaties. 

All which is moft humbly fubmitted to your 
Majefty*s Royal Wifdom. 

GEOi Lee. 
G. Paul. 
D. Ryder. 
W. Murray. 

January i8, 1753. 
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TRANSLATION of the £^r/ (?/ Chefterfield's 
Letter to Motjf. Michell. 

Whitehall^ Jan. 5, 1 747-8* 
SIR, 

HAVING had the Honour to receive the King's Orders 
upon the Subject of the Memorial, which you delivered to 
me on the 8th Inftant, N. S* I would not delay informing 
you. That His Majefty, in order to omit nothing, whereby He may 
fliew His Attention to the King your Mafter, m^kes no Difficulty 
in declaring, That His Majefly has never had, of will have, any In- 
tention, to give any Interruption to the Navigation of the Frujjian 
Subjeds, as long as they fhall take Care to carry on their Commerce 
in a lawful Manner, and conformable to the ancient Ufage as eftablifh'd 
and acknowledg 'd, amongft neutral Powers* 

His Frujjian Majefly cannot be 'ignorant, that there are Treaties 
of Commerce adtually fubfifting between Great Britain and certain 
Neutral States, and that bj Means of the Engagements formally con- 
trafted on each Side by thofe Treaties, every Thing relating to the 
Manner of reciprocally ewrying on their Commerce, has been finally 
fettled and regulated. 

At the fame Time, . it does not appear that any fuch Treaty exifls 
at prefent, or ever did exift, between His Majefty and the King of 
Pruffia : Neverthelefs, that has never hindered the Frujjian Subjefts 
being favoured by England^ M^th refpedl to their Navigation, as much 
as other Neutral Nations : And His Majefty does not fuppofe, that the 
King your Mafter means to require Diftiniftions from His Majefty, 
much lefs any Preferences, in Favour of His Subjedts in this Point, 

His Frujjian Majefty is too well informed, not to know, that there 
are in this Government fix'd and eftablifli'd Laws, which cannot be 
departed from ; and that in Cafe any Englijh Ships of War fhould 
commit the leaft InjufUce to the Trading Subjeds of the King your 

M Mafter, 
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Mafter^ here is a TritMinal, viz. The High Court of Admindty^ 
where they have a Right to apply^ and make their Complaints ; aod 
they may be previoufly afliired, that, in fiich Cafey imparrial Joftioe 
will be adminiftred to them; the Juridical Proceedings of the 
laid Court being, and having ever been, unimpeach'd and irre- 
proachabk, as appears by numerous Examples of Neutral Ve&ls fl- 
legally taken, having been re^ed» with Cofts and Damages, to the 
Proprietors* 

This is the Anfwer the Ring has ordered me to ^ve, upon the 
Contents of your £ud Memorial ; and His Majefty cannot but flatter 
himfelf, that, in Confequence hereof, the King your Mailer's Defire 
will be folly anfwered^ with reladon to the Point in Queftion ; and 
of which l& Majefiy is the more affiired, as he is perfuaded that 
the King of Pn^k would not require any Thing, but what » 
Equitabkt 
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TRANSLATION of Mr, Peter TrapaudV 
Declaration of his having made SatisfaSlion to the 
Pruflians for the Damage received by the Ship St. John, 
iir« i6. in Lift h. 

IN the Expofition, which his PruJJian MajeflSy has publifli'd, of 
fuch Ships of his Subjcfts, as were taken by the Englijh in the 
laft War ^ I have obferved, in the Lift A, N% 16, that the Ship 
St. Jobn^ John Groffiy Captain, is dierein mentioned, as having re- 
ceived fome Damages to the Prejudice of the PruJJian Owners. As 
the Fad is known to me^ as I was the folc Owner of her Cargo, I do 
hereby, as fuch, teftify the Truth> for the Satisfaction of all whom 
it may concern. And I cannot conceive, how the PruJJian Subjedts 
dare demand an Indemnification, which they have already more than 
received^ as.I am going to convince themu 

In the Month of Novemier 1 747,, I ordered the faid Ship to be 
fretted ztB^rdeaux^ and loaded at Libourne with 1584 Tons of 
WhkeWine. On the ift of December following, that Ship put out to 
8ea$ on the iidi of the faid Month, fhe got as far as the Downs, 
where flie was met by an Englijh Privateer, called the Prince of 
Orangey who ient fix of his Men on board the PruJJian Ship, and had 
the PruJJian Pilot brought on board him, with the Ship-Papers and 
Docmnents, in order to their being examined. On die 1 2di of the 
lud M(Mith, as ihe lay at an Anchor, a great Storm arofe ftom the 
W. S.W> which obliged the PruJJian Captoin, with the Confent of hi& 
Crew, and of the fix Englijhmeny. who were then on board his Ship, 
to cut his Cable, in order to drive off to Sea. The Ship got after- 
wards into Browerjhaven Inlet in Holland^ on the 1 5th of the iaid 
Month of December^ without any other Damage, than the Lofs of 
Part of her Cable, and of an Anchor, and arrived ^ Raterdam^ the 
2ift of the iaid Months All this is proved by the Declaration of 

botik 
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both the Captain and his Crew» made^ on the 4th of January 1748, ^ 
before Jac^ Bremer^ Notary Publick in Ratter dam ; and, afterwards, 
fworn to, on the 6th of the iaid Month, before the Conuniffioners of 
the Chamber of maritime Affairs. 

After the Ship was unloaded, the Captain gave in to me his Ao 
count for grofs Average ; confiding of the following Articles : 

1 . For the Lofs of his Cable and Anchor. 

2. For the Maintaining^ during eight Days, the Six Men, who 
had been put on Board his Ship by the Englijh Privateer. ' 

3. For a Paflport, I procured for him, from the Pruffian Envoy 
at the Hague^ which coft 3 or 4 Florins. 

I paid him, for my Share, in that grofs Average 704 Florins, Bol^ 
land Currency, over and above 105 Florins whidi I gave Captain 
Groffe as a Prefent; and 10 Florins 10 Stivers, I gave as a Prefent 
to the Crew of his Ship : Befides all this, it coft me 20 Florins, or 
thereabouts, in England^ which Meff'* Simand, (Brothers) had dif^ 
burfed, by my Order, for the Fruffian Pilot, who remain'd on Board 
the Privateer, after the Storm had parted them. 

Thofc who underftand the Navigation, and Fitting out of Ships^ 
muft allow, that the Pruffian Owners will find themfelves more thai 
rcimburfed for all their Pretenfions, by Means of the 839 Florins 
I o Stivers, Holland Currency, which I have paid them ; and that 
they cannot, with any Foundation, make any other Demands. 

AH that I have alledged above, can be vcrify'd by authentick 
Vouchers, (except the Prefents or Gratuities to the Captain and his 
Crew, amounting to 115 Florins 10 Stivers, for which I took no 
Receipt.) In Witnefs whereof I have figned this prefent Declann 
tion. Rotterdam^ January 30, 1753. 

Peter Trapaud^ Jun' 
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